THIS DISPOSITION
IS NOT CITABLE AS
PRECEDENT OF
THE TTAB

Mai | ed: Cctober 29, 2002
Paper No. 20
CEW

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Livbag S. A

Serial No. 75/490, 769

Paul W Kruse and Janes R Menker of Pillsbury Wnthrop for
Li vbag S. A

David H Stine, Trademark Exam ning Attorney, Law Ofice 114
(Margaret Le, Managi ng Attorney).

Bef ore Seeherman, Walters and Chaprman, Adm nistrative
Trademar k Judges.

Qpi nion by Walters, Adm nistrative Tradenmark Judge:

Livbag S.A filed an application to register the mark
MG for “gas generators for air bags protecting devices,” in
International Cass 11, and “pyrotechnic gas generators;
pyrotechnic fillings for such generators and pyrotechnic gas

generators for seat belt retractors,” in International C ass
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13.1 The application was filed originally for the Principal
Regi ster based on an allegation of a bona fide intention to
use the mark in commerce. Subsequently, applicant filed an
Amendnent to All ege Use, alleging, for both classes, first
use and use in comrerce as of May 4, 1998, as well as an
anmendnent of its application to the Suppl enental Register.

The Trademark Exam ning Attorney initially refused
regi stration, under Section 2(e)(1l) of the Trademark Act, 15
U S C 81052(e)(1), on the ground that applicant’s mark is
nmerely descriptive in connection with both of its classes of
goods. Follow ng applicant’s anendnent to the Suppl enent al
Regi ster, the Exam ning Attorney refused registration, under
Section 23 of the Trademark Act, 15 U . S.C. 81091, on the
ground that applicant’s mark is generic in connection with
both of its classes of goods. This refusal has been made
final.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W reverse the refusal to register.

The Exam ning Attorney contends that “M3G is an
acronym for “nonopropell ant gas generator,” and that it is
the nane of the class or genus of chem cal reaction gas

generators to which all of applicant’s goods belong. The

! Serial No. 75/490,769 was originally filed on May 26, 1998. The
application filing date was anended to Novenber 9, 2000, which is the
date applicant filed both its Arendnent to Al lege Use and its anmendnent
to the Suppl emental Register.
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Exam ning Attorney states that these goods are of a highly
speci alized nature and, thus, only limted evidence
pertaining to these goods is available; but that the utility
patents of record are sufficient evidence of the generic
nature of the initials “M3G in connection with the goods
identified herein. In this regard, the Exam ning Attorney
states the foll ow ng:

The excerpts fromutility patents ...clearly show
generic use of the acronym“M3G ...to identify
“nmonopropel | ant gas generators.” It is noted that
applicant terns its goods “mcro gas generators”;
however, the salient inquiry involved here is the
significance of the acronymitself, rather than
underlying wording it nay represent. Review of
the patent excerpts clearly indicates that the M3G
devi ces described are essentially identical in
nature and function to applicant’s goods. All of
the itens produce a supply of propellant gas via a
vi ol ent or vigorous chem cal reaction, which may
be in the nature of a pyrotechnic expl osion.

[ Al pplicant’s enpl oynent of this sane type of gas
generator in vehicular restraint systens, rather
than in the specific type of device described in
the patents, does not render the generic
designati on of one of the enpl oyed conponents any
| ess generic than it would be in another
application. To draw a parallel, the term *“wheel”
woul d be just as generic as applied to the wheel
of an autonobile as it would when applied to the
wheel of a wheel barrow or a toy train.

Applicant’s goods are exactly the type or genus of
product which is generically identified within the
evi dence of record as an “M3G”

The Exam ning Attorney submtted brief excerpts fromtwo

patents in support of his position.?

2 The patent excerpts submitted by the Examining Attorney are so brief
that no conclusions can be drawn fromthese excerpts. W have, however,
consi dered these two patents because applicant submtted copies of the
two patents in their entireties.
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Applicant contends that its goods are not
nonopr opel | ant gas generators; that the evidence of two
expired patents is insufficient to establish that
applicant’s mark is generic in connection with its
identified goods; and that if M3Gis generic for
nonopr opel | ant gas generators, then it cannot al so be
generic for applicant’s goods. In addition to submtting
conpl ete copies of the patents referenced by the Exam ni ng
Attorney, applicant submtted its specification sheet.

One of the patents of record, for a “protective weapon
for attack aircraft” utilizes a nonopropellant gas
generator, which is also referred to as an “M3G " The ot her
patent is for a “portable underwater fuel feed systeni that
also utilizes an “M3G and the patent discusses several of
the different types of systens within the “famly of M3s”
for use in connection with portable underwater fuel feed
syst ens.

On its specification sheet, applicant’s product is
described as “M3G MC M cro Gas CGenerator For Belt- And

"3 One of the characteristics

Buckl e Pretensioner Systens.
of the product noted therein, within a list of five
characteristics, is “nitrocellul ose or conposite

propellant.” There is no further explanation or other

3 Nowhere in the record is there any indication as to whether “M3C’ has
a neaning and, if so, what that nmeaning is.
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evi dence regarding the nature of applicant’s goods or the
nat ure and uses of nonopropell ant gas generators.

Wth respect to genericness, the O fice has the burden
of proving genericness by “clear evidence” thereof. Inre
Merrill Lynch, Pierce, Fenner & Smith, Inc., 828 F.2d 1567,
4 USPQd 1141, 1143 (Fed. Gr. 1987). The critical issue in
genericness cases is whether nmenbers of the relevant public
primarily use or understand the term sought to be registered
to refer to the category or class of goods or services in
guestion. In re Wnen' s Publishing Co. Inc., 23 USPQd
1876, 1877 (TTAB 1992). Qur primary review ng court has set
forth a two-step inquiry to determ ne whether a mark is
generic: First, what is the category or class of goods or
services at issue? Second, is the termsought to be
regi stered understood by the relevant public primarily to
refer to that category or class of goods or services? H.
Marvin G nn Corporation v. International Association of Fire
Chiefs, Inc., 782 F.2d 987, 228 USPQ 528, 530 (Fed. GCr
1986). See also, In re American Fertility Society, 188 F.3d
1341, 51 USPRd 1832 (Fed. Cir. 1999); andlIn re D al - A-
Mattress Operating Corp., 240 F.3d 1341, 57 USPQRd 1807
(Fed. Gir. 2001).

The standard for determning that a termis generic in
connection with specified goods and/or services is difficult

to meet. In the case before us, we have only two patents in
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evidence. |In these patents, the acronym“M3G is used in a
generic manner to nmean “nonopropell ant gas generator,” which
appears, fromthe descriptions in the two patents, to be a
generic termfor a class of gas generators using a single
gas as a propellant. Even if these patent excerpts are
sufficient to show that “M3G is generic in connection with
the goods involved in the two patents, the evidence is not
sufficient to denonstrate that the rel evant consuners for
applicant’s goods would view “M3G’ as a generic term The
patents in evidence are not in the same field or for the
products involved in this application.

It sinply requires too nmuch specul ation for us to
conclude that “M3G’" is generic in this case. W note,
however, that if applicant’s conpetitors believe “M3G is
generic, a cancellation proceedi ng may be brought against a
regi stration on the Suppl enental Register, where an inter
partes record coul d be presented.

Deci sion: The refusal under Section 23 of the Act on
the ground that the proposed nmark is generic is reversed for
both cl asses of goods. The application will be forwarded

for registration on the Suppl enental Register in due course.



